absent permission, one party has no right to examine the opposing party's
documents to ascertain what is properly obtainable.  However, the record
indicates an utter lack of clear agreement between the parties as to how
the documents would be produced and examined.  Indeed, this dispute over
the documents occurred largely because of the absence of Weber from the
document production activities.  At the recess of the hearing on June
30, the parties agreed to meet the next morning to exchange and examine
documents.  Nevertheless, prior to the document exchange Weber departed
Denver and left in charge Dykers, a Minerals employee who is not an
attorney.  Weber did not explain to the judge or to counsel for the
Secretary his intention to depart before the document examination took
place.  At the very least, we find it surprising that an attorney would
allow documents to be produced to opposing counsel without first approving
their release.  Furthermore, Weber failed to give Dykers any instructions
regarding the actions that should have been taken If a dispute arose.
Given Weber's abdication of his adversarial responsibility, we cannot
find wrongdoing in Barkley's examination of the produced documents.

We do not agree, however, with Judge Boltz's conclusion that there
was no impropriety in Berkley's taking and refusing to return the diaries
of the subpoenaed employees. A subpoena duces tecum does not allow
retention of the originals of subpoenaed documents without permission.
Whatever may be argued about the scope of the subpoena or the agreement
of the parties, it is clear that Minerals did not agree to give the
originals of the diaries to MSHA.  In fact, the record supports the
opposite conclusion.  Minerals emphatically requested their return and
the request should have been honored,  Barkley was without authority to
take and withhold the diaries and his actions are extremely troubling.
Notwithstanding this conclusion, we do not perceive any fatal prejudice
to Minerals' case on the merits in this Instance as a result of Barkley's
actions.  In finding a violation, Judge Carlson noted that he relied on
other unrebutted evidence and that the diary entries were too vague to
be used.  5 FMSHRC at 676 n. 3.

D.  Minerals' request for sanctions

We have detailed our serious concern regarding several aspects of
the conduct of certain Department of Labor employees.  Most troubling
are Barkley's taking and retention of documents belonging to the operator,
his misrepresentation to the judge as to the reason that he was excusing
witnesses, and Thompson's abuse of authority, his middle-of-the-night entry
into mine offices, and his taking mine documents.  The record also
indicates that Weber's performance as Minerals' counsel significantly
contributed to the disruptions and in fact to some of the allegations of
improprieties now raised by Minerals.  We have noted further the procedural
mismanagement of some aspects of this case by the Commission judge.

Minerals supports its arguments that sanctions should be imposed by
relying .primarily on criminal cases involving the Fourth and Fifth
Amendments involving defendants' motions to exclude Improperly obtained
evidence, and on a series of cases involving defendants' attempts to
have criminal indictments dismissed because of alleged prosecutorial
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